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awyers are officers of the courts and

their services are essential to the

effective operation of the legal sys-

tem. Lawyers work under solemn

duties of trust and responsibility to
their clients. The purpose of this section is to
discuss the profession of law and to describe
the requirements for becoming a lawyer and
the standards of conduct lawyers must follow.
The section also provides information about
legal fees, bar associations and other profes-
sional organizations, and information on find-
ing a lawyer.

The Legal Profession

Lawyers are members of a learned profes-
sion. Admission to the profession (or the Bar)
requires an undergraduate degree and special-
ized higher education.

What Is a Lawyer?

A lawyer, also known as an attorney-at-law
or attorney or counselor, is someone licensed to
manage the legal affairs of another person, to
give legal advice, to help resolve disputes and,
when necessary, to plead causes in court. The
lawyer occupies a position of special trust in
society. Clients regularly entrust their most
important business and personal affairs and
even their freedom to their lawyers. The
lawyer has a confidential and individual rela-
tionship with each client. Within this relation-
ship, the lawyer must always place the client’s
interests above any of his or her own personal
and professional interests.

A Lawyer’s Education

The Supreme Court of Ohio controls the
practice of law in Ohio, including the develop-
ment and oversight of admission standards.
Before being admitted to the practice of law in
Ohio, an individual must, among other things,
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“A lawyer’s time and advice are his stock in trade.”

— Abraham Lincoln

successfully complete both undergraduate and
graduate-level studies.

Ohio’s educational requirements are similar to
those of most states. According to the Supreme
Court of Ohio’s Rules for the Government of the
Bar, a candidate for admission to the bar must earn
a bachelor’s degree from a properly accredited
college or university before being admitted to
law school. The candidate must then earn a
law degree from a law school approved by the
American Bar Association (ABA). Ohio law
schools also must be members of the League of
Ohio Law Schools. (Ohio’s educational require-
ments are similar to those of most states.)

There is no set curriculum for pre-law stu-
dents; a bachelor’s degree in any field of study
is acceptable. However, since words are the
tools of the legal profession, expertise in their
proper and effective use is a highly desirable
attribute for a lawyer. A lawyer should be able
to read quickly, write clearly and speak persua-
sively. A major or minor in English in under-
graduate school is one way to prepare for the
study of law. Other disciplines—philosophy,
history, economics, journalism, political sci-
ence, or business administration—also provide
excellent pre-law studies. A background in sci-
ence or engineering is an asset for certain spe-
cific areas of practice, such as patent law, con-
struction law, environmental law, or computer
law. Justice Felix Frankfurter (who served on
the Supreme Court of the United States from
1939 to 1962) once advised a young candidate
to prepare for the study of law by becoming
well read and familiar with all the arts and sci-
ences—in short, a cultured person. This advice
is still sound.

The basic curriculum of an accredited law
school complies with the requirements of vari-
ous accrediting agencies. Approximately one-
half of the courses taken by law students are
required; the remaining courses are electives.
The required courses cover the substance,
theory and philosophy of the law, as well as its
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practice and procedure. Emphasis is placed on
developing and honing the student’s skills in
analysis, reasoning, research, writing and
speaking. The work is demanding. The average
course load is 14 hours per semester, and at
least two or three hours of concentrated study
is required to prepare for every hour spent in
class. To earn a law degree, a candidate usually
must spend three years as a full-time student or
four years as a part-time student.

A legal education does not end when a
lawyer receives a law degree; it is a life-long
proposition. Some lawyers obtain additional
degrees in legal specialties. All lawyers must
read the voluminous literature of the profes-
sion, engage in private study and attend regular
continuing legal education seminars to learn
about changes in the law and improve their
legal skills. In fact, the Supreme Court of Ohio
requires lawyers to attend 24 hours of continu-
ing legal education programs every two years to
retain their licenses, including specific courses in
legal ethics, substance abuse and professionalism.

Admission to the Bar

An undergraduate degree, admission to law
school and a law degree are only some of the
necessary steps an individual must take to
become a licensed lawyer in Ohio. The
prospective lawyer also must undergo a back-
ground investigation, successfully complete a
comprehensive examination on the law (the
bar exam), and finally, take an oath of office.

A basic investigation of a candidate’s char-
acter and fitness to practice is completed while
a candidate is in law school. Normally, this
investigation is completed during the first year
of law school and a report is forwarded to the
Supreme Court of Ohio. When a candidate is
ready to graduate from law school, an updated
report is submitted to the Supreme Court of
Ohio. The Court must approve a candidate’s
character and fitness to practice law before he
or she can take the bar examination. A candi-

188

date’s character and fitness are not taken light-
ly. The Supreme Court of Ohio, as part of its
Summary of Character and Fitness Process, out-
lines a number reasons a candidate may be not
be approved.

The bar examination is a comprehensive test
of legal knowledge and judgment that a candi-
date must pass in order to practice law in the
state. One portion of the test, called the multi-
state exam, consists of multiple-choice ques-
tions on general legal principles. Those ques-
tions (changed after every test) are developed
at the national level and used by many states as
part of their bar examinations. In a second,
Ohio-only portion of the exam, the Supreme
Court of Ohio specifies the subject matter and
number of questions posed on each area of law.
Bar examiners (experienced lawyers appointed
by the Supreme Court) prepare the questions
and determine how the answers are to be
scored. The questions are changed for each
examination (two tests are held each year). On
average, four out of five candidates pass the
exam, although this varies from year to year.

The Court notifies all candidates of their
individual bar exam grades. Successful candi-
dates must take an oath of office, which is nor-
mally administered to all successful candidates
together by a member of the Supreme Court of
Ohio at a formal swearing-in ceremony in
Columbus. The oath of office is not a hollow for-
mality; rather, it distills the essence of lawyers’
duties concerning justice, the law and the courts,
clients and the public. The oath reads:

I, (name), hereby (swear or affirm)
that T will support the Constitution and
the laws of the United States and the
Constitution and the laws of Ohio, and
I will abide by the Code of Professional
Responsibility.

In my capacity as an attorney and
officer of the Court, I will conduct
myself with dignity and civility and



show respect toward judges, court staff,
clients, fellow professionals, and all
other persons.

I will honestly, faithfully, and
competently discharge the duties of an
attorney-at-law. (So help me God.)

When the candidate completes the oath, he
or she is officially an attorney and counselor at
law authorized to practice in all Ohio courts.

Admission to Other Jurisdictions
Admission to practice in Ohio does not
authorize a lawyer to practice before the feder-
al courts, although a lawyer must be admitted
to practice in a state before he or she is eligible
for admission to federal practice. Separate
applications for admission to practice are
required for each federal district court, each
circuit court of appeals and the Supreme Court
of the United States. Normally, admission to
the federal system is by application and does
not require an examination, although some federal
courts do have admission examinations. For exam-
ple, the District Court for the Southern District of
Ohio requires lawyers to pass an admission exami-
nation covering federal practice and procedure.
Similarly, admission to practice in Ohio does
not automatically authorize a lawyer to prac-
tice in another state. Different states have dif-
ferent requirements for lawyers who are
already admitted to practice in another state. In
many states, a lawyer who is in good standing
in Ohio may be admitted to practice without
taking that state’s bar exam. Also, most states
will admit an attorney from another state by
courtesy or pro hac vice for the purpose of par-
ticipating in a single case. For example, an Ohio
attorney representing an Ohio resident who
was injured in an accident in Michigan may
represent the client in a Michigan court provid-
ing that the attorney has sought and received
admission by the Michigan court for that case.

Legal Ethics and
Discipline

All attorneys are bound by a strict code of
ethics. In Ohio, the code of ethics is called the
Code of Professional Responsibility. Judges are
also bound by an additional set of rules called
the Code of Judicial Conduct. The discipline
(punishment) for a lawyer’s violation of the
Code of Professional Responsibility may range
from a public reprimand to permanent disbar-
ment. Judges may be disciplined and removed
from office for violation of either the Code of
Professional Responsibility or the Code of
Judicial Conduct.

The Code of Professional

Responsibility

All states have codes of conduct for lawyers
that are similar in most important respects.
The Ohio Code is based on the Model Code of
Professional Responsibility developed by the
American Bar Association.

Ohio’s Code of Professional Responsibility is a
list of principles organized into canons (general
rules or standards of behavior) of ethics, ethi-
cal considerations and disciplinary rules. These
disciplinary rules state the minimum standards
of conduct that every lawyer must follow. The
Code is summarized below.

e A lawyer must help to maintain the integrity
and competence of the legal profession.

e A lawyer may advertise, but the advertisements
must not be misleading in any way. Also,
there are restrictions on how clients may be
obtained. For example, lawyers may not seek
prospective clients by telemarketing or face-
to-face solicitation.

e A lawyer’s fees must be reasonable. After full
disclosure to the client, lawyers may divide
fees between or among themselves as long as
the total fee is reasonable and either: 1) the
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fee is divided based on the proportion of
work performed; or 2) the lawyers enter a
written agreement with the client stating that
each of them will assume full responsibility
for the representation.

A lawyer should not bring an action, conduct
a defense, take a position, or otherwise take
action for the purpose of harassing or mali-
ciously injuring any person. Similarly, a
lawyer should not present a claim or defense
that cannot be justified under existing law,
unless the lawyer can support the claim or
defense with a good-faith argument that current
law should be extended, modified, or reversed.
Once a lawyer has accepted employment,
generally speaking, that lawyer cannot with-
draw from a case without the client’s consent
(or a court’s consent, or in some instances,
the consent of both the client and the court).
A lawyer who withdraws must protect the
client’s interests. For example, the lawyer
must return all of the client’s property, give
the client copies of all important papers,
refund any unearned portion of prepaid fees
and inform the client of important dates and
required actions.

A lawyer cannot assist in the unauthorized
practice of law, divide a legal fee with a non-
lawyer, or form a partnership with a non-
lawyer where any of the activities of the part-
nership would constitute the practice of law.
A lawyer must preserve the confidence and
secrets of clients. A lawyer must avoid con-
duct—professional or personal—that conflicts
with the interests of any client, or tends in
any way to interfere with the lawyer’s

ability to exercise independent professional
judgment on the client’s behalf. One lawyer
(and, in general, one law firm) cannot repre-
sent multiple clients who have conflicting
interests. (In certain cases, a lawyer may rep-
resent multiple clients, but only if it is obvi-
ous that he or she can adequately represent
the interest of each and if each client consents
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to the representation after the lawyer has
completely explained the possible effect of
such representation on the exercise of his or

her independent professional judgment on
behalf of each.)

e A lawyer cannot accept any case that is

beyond the lawyer’s competence and ability.

Further, it is improper for a lawyer to attempt

to handle any matter without adequate prepa-

ration. A lawyer must not neglect legal mat-
ters entrusted to him or her, nor try to limit
his or her liability for malpractice.

A lawyer is required to represent clients

zealously, but always within the bounds of

the law. A lawyer should not:

o communicate directly with opposing parties
who have legal counsel, but rather should
contact the opposing parties through their
attorneys;

o give legal advice to an opposing party;

o threaten criminal prosecution only to
obtain an advantage in a civil matter; or

o advise a client to ignore a court ruling (a
lawyer may in good faith appeal or chal-
lenge the validity of a court’s ruling).

In representing a client in a proceeding, a

lawyer cannot:

o cite false authority;

o assert personal knowledge about the facts
of a case, unless the lawyer is a witness (in
general, a lawyer cannot testify as a witness
and be a lawyer in the same proceeding);

o give a personal opinion about the justice of
the case, the credibility of a witness, the
probable guilt of a party, or the guilt or
innocence of someone accused of a crime,
except in the course and within the scope
of permitted argument;

o fail to abide by known local practices
without notifying opposing counsel; or

o intentionally or persistently violate an
established rule of procedure or rule
of evidence.



e A lawyer is bound to help improve the legal
system and the administration of justice.

e A lawyer must keep a client’s funds in a trust
account (an account, or accounts, completely
separate from the lawyer’s regular business or
personal accounts), and never commingle
(combine) a client’s funds with the lawyer’s
regular business funds or personal funds. A
lawyer must promptly and strictly account
for funds and property.

¢ Finally, a lawyer must avoid even the
appearance of impropriety.

The Code of Judicial Conduct

As lawyers, judges are bound by the Code of
Professional Responsibility, as well as the Code
of Judicial Conduct. The canons (general rules
or standards of behavior) of the Code of Judicial
Conduct specifically apply to judges and magis-
trates. According to the canons, judges and
magistrates must:

e uphold the integrity and independence of the
judiciary;

e avoid even the appearance of impropriety in
all activities (judicial, professional and personal);

e perform all judicial duties diligently and impartially;

e engage in outside activities only as long as
they do not cast doubt on the judge’s impar-
tiality and provided the judge regulates the
activities to minimize any risk of conflict
with judicial duties;

e file all financial disclosure statements
required by law and report compensation
received for any quasi-judicial or extra-
judicial activities; and

e refrain from political activity inappropriate
for a person holding judicial office.

Discipline for Professional
Misconduct

Herbert Harley, founder of the American
Judicature Society, once said that in discipli-
nary matters the legal profession could “afford

to be drastic but not sentimental.” The Code of
Professional Responsibility reflects this view.
The Code of Professional Responsibility is rigor-
ously enforced. In no other profession is disci-
pline for misconduct as certain or as severe as
it is in the legal profession. A client, or any
interested person, may complain about the con-
duct (actions or inactions) of an attorney or
judge by filing a grievance with either the
Supreme Court of Ohio’s Disciplinary Counsel
or a certified grievance committee of a local bar
association or the Ohio State Bar Association.

The Disciplinary Counsel is a permanent
entity established by the Supreme Court of
Ohio that has jurisdiction to investigate and
prosecute professional misconduct by attorneys
and judges. The Disciplinary Counsel investi-
gates allegations of misconduct and prosecutes
formal complaints of misconduct before the
Board of Commissioners on Grievance and
Discipline and before the Supreme Court of Ohio.

A certified grievance committee is an organ-
ized committee of a local bar association, or of
the Ohio State Bar Association, that meets cer-
tain standards established by the Supreme
Court of Ohio and has been certified (author-
ized) by the Supreme Court to act in discipli-
nary matters. Generally, the certified grievance
committee of a local bar association will con-
sider grievances against lawyers who practice
in that locale. The Ohio State Bar Association’s
certified grievance committee accepts com-
plaints from all areas of the state, but generally
limits its activities to cases involving alleged
judicial misconduct. In general, bar association
certified grievance committees serve the same
function and have the same investigative and
prosecutorial powers as the Office of the
Disciplinary Counsel.

The grievance process begins with the filing
of a written grievance with a disciplinary
agency in which the complainant provides spe-
cific information regarding the alleged miscon-
duct. At this preliminary stage of the process,
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the fact that a grievance has been filed remains

confidential. The disciplinary agency will begin

an investigation.

In a great many cases, preliminary investiga-
tion by a disciplinary agency finds that a griev-
ance does not involve alleged unethical con-
duct, but rather a dispute over the unfavorable
outcome of a legal matter, the amount of an
attorney’s fee or poor lawyer/client communi-
cations. Such problems are troublesome for all
concerned, and many bar associations have
special programs to help resolve these kinds of
disputes. If, however, the conduct complained
of does not involve an ethical issue, it cannot
be addressed through the disciplinary process
and will be dismissed for that reason.

When a grievance does allege a violation of
one or more ethical rules, the responding disci-
plinary agency will go forward with its investi-
gation in order to determine if there is probable
cause to believe that a lawyer or judge has
engaged in misconduct. At the conclusion of
that investigation, the disciplinary agency will
take one of the following two actions:

e If it finds probable cause to believe that a
violation has occurred, it will file a formal
complaint against the offending lawyer or
judge with the Board of Commissioners on
Grievances and Discipline.

e If it finds insufficient cause to believe a
violation has occurred, it will notify both the
complainant and the lawyer or judge involved
that the grievance has been dismissed. (If a bar
association grievance committee dismisses a
grievance, the complainant has the right to
appeal the committee’s decision to the Board
of Commissioners.)

If probable cause if found and a formal com-
plaint filed, a three-member panel of the Board
of Commissioners conducts its own probable
cause review. If this panel does not agree that
there is probable cause to proceed, it can dis-
miss the grievance. If the panel finds probable
cause to proceed, it certifies the complaint and

192

schedules a formal evidentiary hearing. It is at
this point that the existence and nature of the
complaint become matters of public record.
A formal disciplinary hearing at which the
accused lawyer or judge appears before the
Board of Commissioners (basically the “trial”
on the grievance) is then scheduled. If the
Board finds that the subject attorney or judge
has committed professional misconduct, the
Board files a report with the Supreme Court of
Ohio. The report states the basis of the Board’s
decision and also states the recommendation
for discipline. The Supreme Court reviews the
Board’s findings and imposes the discipline it
believes to be proper under the circumstances.
There are special procedures for dealing
with grievances against attorneys and judges
who suffer from mental illness.
In Ohio, there are four basic types of disci-
pline, which are (in order of severity):
¢ Disbarment - a permanent revocation of the
right to practice law without any possibility
of reinstatement.

¢ Indefinite suspension — suspension of the
right to practice law for an unstated period of
time. Reinstatement is a possibility, but not a
certainty. A reinstatement application cannot
be filed for two years after the indefinite sus-
pension begins.

¢ Definite suspension - suspension of the
right to practice for a specified time, ranging
from six months to two years.

¢ Public reprimand - a public censure for the
conduct involved.

Probation for a definite time is often
required if the discipline is a definite suspen-
sion. Further, many attorneys charged with
misconduct choose to resign their right to prac-
tice law rather than face discipline. Reinstatement
is not possible after resignation.

All disbarments, suspensions, reprimands,
resignations and reinstatements are published
in the official advance reports of the Supreme
Court of Ohio (the publication containing the



court’s decisions), the Ohio State Bar Association
Report (a weekly magazine published by the Ohio
State Bar Association), and the publication of the
appropriate local bar association.

While the disciplinary systems of other
states and the federal courts are in many ways
similar to the Ohio system, many other states
have centralized procedures that do not permit
bar associations, or committees of bar associa-
tions, to prosecute disciplinary actions. Further,
the types of discipline imposed in other states
may differ from the discipline imposed in Ohio.
For example, in most states disbarment is not
the permanent loss of the right to practice law.
In most states, a lawyer who is disbarred has a
possibility of reinstatement, generally after five
years. In Ohio, a lawyer who is disbarred or
has resigned has permanently lost the right to
practice law without any opportunity to regain
reinstatement. Some jurisdictions also levy
fines for misconduct.

Lawyers in Ohio and in the United States
are subject to active discipline, and have a duty
to police the legal profession through the disci-
plinary system and, thus, to protect the public.

Discipline for Judges

Discipline for judges is similar to discipline
for lawyers. Any person may file a grievance
with the Disciplinary Counsel or with a certi-
fied grievance committee. The grievances are
processed in basically the same way as griev-
ances against lawyers, although there are spe-
cial procedures for dealing with grievances
against justices of the Supreme Court of Ohio.

Compensation for Clients’ Losses
When an attorney is guilty of either mal-
practice or professional misconduct, that attor-

ney’s client may suffer legal damage (lose
money, property, or a particular right, etc.). An
attorney is required to use, at least, the degree
of care exercised by other members of the legal
profession in any given matter. If the attorney

is negligent and a client suffers loss as a result,
the attorney may be liable for monetary dam-
ages in an action for malpractice. (See Part 'V,
“Torts,” at “Typical Negligence Cases.”) It should
be noted that malpractice itself is usually not a
violation of the Code of Professional Responsibility,
although a violation of the Code may amount to mal-
practice in a particular case. Further, repeated neglect
or incompetence may be grounds for discipline.

In addition, a client who has suffered a loss
caused by the dishonest conduct of any attor-
ney acting in his or her professional capacity
may seek reimbursement from the Client
Security Fund of Ohio, which was established
by the Supreme Court of Ohio in October 1985.
Eligibility requirements and reimbursement
limitations are stated in the Supreme Court of
Ohio’s Rules for the Government of the Bar.
Application forms and general information are
available from the Client Security Fund of
Ohio, located in Columbus. The Client Security
Fund is financed by attorney registration fees
from all lawyers licensed to practice in Ohio.

When and How to
Locate an Attorney

Individuals who need legal advice are often
faced with a series of questions, such as: Do I
really need an attorney in this situation? How
do I find an attorney who is familiar with this
kind of problem? What do attorneys charge?
The following sections address these questions.

When to See an Attorney

It is clear that an attorney is needed when
an individual is arrested and charged with a
serious crime, or when someone is served with
a formal complaint naming him or her as a
defendant in a lawsuit. At other times, the
need for legal assistance may be just as impor-
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tant but less obvious. The best time to consult

a lawyer is before a problem occurs. A lawyer

should be consulted whenever someone has reason

to believe that an act, omission, or course of con-
duct may have a significant impact (good or bad)
on an individual’s (or his or her family’s) property,
finances, rights, freedom, obligations, or liabilities.

There are many more opportunities to avoid
legal difficulties than there are to solve actual legal
difficulties. For example, a lawyer may be able to
write an agreement defining rights and obligations,
or clarifying important issues between parties. A
lawyer also may see obvious legal problems in a
“wonderful deal,” or may be able to negotiate a
compromise in a matter that might otherwise result
in litigation. Early consultation with a lawyer may
avoid the necessity of filing or defending a
lawsuit, or may maximize the effectiveness
of a claim or defense.

While it is impossible to develop an all-
inclusive list of the situations in which a lawyer
should be consulted, the following list provides
some guidance. In general, you should consult
a lawyer as soon as possible if you:

e receive notice of a lawsuit, or know a lawsuit
is a distinct possibility;

e are arrested or cited for an offense where
charges involve the possibility of jail time or a
substantial fine;

e are involved in an accident where there are
personal injuries or property damage;

e seek to have another party perform according
to the terms of a contract, or are being
pressed by the other party to do something
you do not believe is required;

e believe you have been treated unfairly in a
business transaction and the other party shows
reluctance to make the transaction “right”;

e try to collect a debt that another individual is
reluctant to pay;

e are being dunned (persistently pursued or
threatened) for a debt you question or do not
believe you owe;
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e wish to file for bankruptcy, trusteeship or a
wage-earner plan, or make an arrangement
with your creditors;

¢ need an opinion on title of real estate;

e are buying or selling real estate;

e are about to enter a written or verbal agreement
that may have consequences—good or bad—
with respect to your actual or prospective proper-
ty, finances, rights or obligations;

e are involved in any problem concerning taxes;

e are about to begin any venture that may be
significantly regulated by the government;

e are organizing, dissolving, buying or selling a
business;

e are organizing or dissolving a partnership or
corporation;

¢ do not have a will and are married, or even if
unmarried, you own or may acquire a signifi-
cant amount of any kind of property;

e want to plan your estate;

e are involved in settling an estate for someone
who has died;

e want to adopt a child;

e are involved in a guardianship; or

e are involved or may become involved in a
divorce or similar proceeding.

Choosing an Attorney

Traditionally, suitable lawyers have been
found through word-of-mouth referrals. People
talk with relatives, friends, neighbors, or busi-
ness acquaintances who have used attorneys
and ask them about the possibility of using their
attorneys for help in finding other attorneys.

Another way to find a lawyer is through the
use of a lawyer-referral service. These services
are generally operated by local bar associations.
Attorneys taking part in referral programs rep-
resent a cross-section of types of practice; a
person who contacts such a service is referred
to a lawyer whose practice fits his or her needs.
The referral program usually sets initial consul-
tation costs. After a person’s first consultation,
the employment and fee arrangements will be
between the client and the attorney.



Other methods of finding an attorney
include using telephone directories, published
lists of lawyers (law lists) and information
from advertisements. The “yellow pages” of
telephone directories contain listings for most
attorneys in particular area; the “white pages”
usually list both an attorney’s office and home
phone numbers. Some attorneys will advertise
in the yellow pages, giving basic information
about their practice. Similar information can be
gleaned from advertisements in the newspaper,
the radio or television. Not all attorneys adver-
tise. The fact that one attorney does advertise
and another does not advertise has no bearing
on either’s competence or suitability.

A number of published “law lists,” includ-
ing the Martindale-Hubbell Law Directory, may
be available at through the public library. The
Martindale-Hubbell Law Directory lists attor-
neys in the United States by state and city, as
well as some attorneys in foreign countries. It
also provides law firm information.

If an individual has a legal problem but can-
not afford to pay an attorney, he or she should
contact a legal aid society or legal aid clinic.
Legal aid societies, legal aid clinics, law school
legal clinics and similar entities operate for the
specific purpose of providing legal advice and
assistance to individuals who cannot afford to
pay for legal services. The Ohio State Legal
Services Association was founded by members
of the Ohio State Bar Association. (See “The
Ohio State Bar Association and Affiliated
Organizations” section below.) A legal aid socie-
ty (or an Ohio Public Defender’s office, or an
attorney in private practice) may be contacted
by the court to handle a case for someone who
is accused of a serious criminal offense. Such
an individual has a right to an attorney, even if
he or she cannot afford one.

How Lawyers Charge
for Their Services

Lawyers earn a living by charging fees that
are based chiefly on the amount of time they
devote in service to their clients’ causes. The
hourly rate a lawyer charges is governed largely
by the economics of the practice of law.

Determining the Amount
of a Legal Fee

Abraham Lincoln summed up the economic
realities of the practice of law when he said, “A
lawyer’s time and advice are his stock in trade.”

Lawyers have only their time, learning,
experience and skill to offer their clients, and
their livelihood depends on the compensation
they receive for the time, learning, experience,
and skill they use on behalf of their clients.
The rate charged depends primarily on the
lawyer’s expenses, the nature of the problem,
the demands on the lawyer’s time, and the
lawyer’s relative standing, experience and abili-
ty. In general, time is the basic unit for deter-
mining a legal fee. Lawyers keep careful
records of the time they spend on any given
matter, and fees are normally calculated by
multiplying the number of hours spent by the
lawyer’s hourly rate. Some lawyers charge a flat
fee for particular types of routine services—
such as preparation of a will or deed—but even
a flat fee is based on the time it takes the
lawyer to complete the particular service in
normal circumstances. In certain types of
cases, lawyers may use contingent fees. (See
“Some Typical Fee Arrangements” on next page.)

When establishing an hourly rate, a lawyer
factors in office operating expenses. A lawyer’s
office expenses and overhead, including such
items as personnel costs, rent, office furniture,
equipment and maintenance, may consume 40
percent or more of the income from client fees.
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Other expenses include dues for professional
organizations, the cost of continuing legal edu-
cation programs required to learn about
changes in the law, and insurance, including
malpractice insurance.

The relative standing and ability of a lawyer
and the demands on the lawyer’s time also
affect the lawyer’s rate. A lawyer who has
gained recognition for ability and experience is
in demand and generally will charge a higher
rate, although the greater the attorney’s experi-
ence, the less time likely will be needed to com-
plete the work.

The nature of the legal question at the core
of a particular case also affects rates. Legal
questions that are new or complex, or both,
generally will increase the time that must be
spent. Such legal questions usually require an
enormous expenditure of time for legal and
non-legal investigation, research and analysis.

Normally, a lawyer will set an hourly rate
for most matters. Under some circumstances,
the lawyer may vary the rate. The impact that
representing a particular client might have
upon the lawyer’s practice may be a reason to
vary the rate. This is especially true if repre-
senting a particular client requires the lawyer
to turn down other prospective clients. For
example, a long trial would require the lawyer
to decline representing other—perhaps many
other—clients. On the other hand, a lawyer
might reduce the rate if there is a continuing
relationship with a particular client who might
regularly give the lawyer similar legal questions
that can be addressed in a standard fashion.

Rates are also affected by the responsibility
a particular lawyer assumes in a legal practice
(a partner charges more than an associate); the
relative benefit of the lawyer’s service to the
client; and the certainty, or uncertainty, of
actually being paid by the client.

Remember that, unlike people in other occu-
pations, a lawyer cannot simply charge what
the market will bear. The Code of Professional

196

Responsibility requires that fees be reasonable
and gives the factors lawyers must use to deter-
mine a reasonable fee. Many of those factors
are discussed above. An attorney who charges
an unreasonably high fee, or charges for servic-
es that were not performed, is subject to disci-
pline for professional misconduct. Further, a
court must approve some attorney fees before
they can be paid. For example, the probate
court must approve attorney fees in estate
administration cases, and the common pleas
court must approve attorney fees in certain
domestic relations matters.

Some Typical Fee Arrangements

The most common type of fee arrangement
is the time charge. In this arrangement, the
hourly rate is multiplied by the number of
hours spent on the matter to arrive at a fee.
Another common fee arrangement is the flat
fee, where the total fee charged for a case is
determined before work starts. Generally, a flat
fee would be charged for a routine service such
as preparing a standard will or handling a real
estate closing.

A contingent fee represents a contract
between the lawyer and the client. Usually,
such a contract sets the attorney fee as a partic-
ular percentage of any money that is recovered
in the case. The fee is contingent (dependent)
upon a recovery being obtained; if there is no
recovery, there is no attorney’s fee, although
the client still may be liable for expenses.
Without contingent fees, persons of modest
means could not seek redress for injuries,
because they could not afford to pay a lawyer
for the time that would have to be spent.
Because of their general social value, contin-
gent fees are allowed in certain cases, despite
the general rule that lawyers cannot stir up liti-
gation or buy an interest in an actual or
prospective lawsuit.

Usually, contingent fee contracts set the
attorney fee as a percentage of any recovery



made in the case. Such contracts are risky for
attorneys because they do not get paid if no
recovery is made in the case. Because of this
inherent risk, the percentage may range from
25 percent to 50 percent of the amount of the
recovery, with 33 and one-third percent being
the most common percentage. The percentage
may vary depending on how far the case pro-
ceeds in the courts. For example, a settlement
before trial may call for a lower percentage fee,
while a recovery after a completed trial may
call for a higher percentage. When discussing a
contingent fee arrangement with an attorney,
the client should ask how the expenses of the
litigation are handled.

Clients who need regular legal services often
make regular monthly or annual payments to
ensure that the lawyer’s services will be avail-
able as needed. Such payments are called
retainers because they maintain the lawyer’s
services on a continuing or standby basis. Also,
in some matters a client may be asked to make
an advance payment toward the lawyer’s fee,
and this advance payment is also called a
retainer. The fee for services subsequently
rendered by the lawyer to a client who has
made such an advance payment is credited
against the retainer. As fees are paid against
this retainer, the client may be asked to make
additional payments to be added to the retainer.

Lawyers sometimes offer pro bono legal serv-
ices, that is, volunteer their time and expertise
to individuals or organizations who could not
otherwise afford a lawyer and who would other-
wise be denied equal access to the law. According
to the Ohio Legal Assistance Foundation, more
than 80 percent of the civil legal problems of
Ohio’s poor receive no attention. Consequently,
attorneys throughout Ohio provide many hours
of civil legal services to assist low-income citi-
zens in matters such as landlord/tenant dis-
putes, wills, consumer problems and personal
injury. Lawyers also provide pro bono services
to individuals or organizations involved in dis-

putes concerning social justice issues that have
wide implications beyond their individual situ-
ations. Lawyers providing pro bono work oper-
ate out of an ethical obligation to do so. The
Code of Professional Responsibility states that
every lawyer should find time to help serve the
disadvantaged and further calls on the legal
profession to institute additional programs to
provide legal services.

Discussing Fees with Your Lawyer
The best time to discuss fees is during the
first meeting with a lawyer. If your lawyer does

not mention fees, you should ask your lawyer
to explain his or her fee policy and contract.
Specifically, ask your lawyer whether he or she
charges a flat fee, an hourly rate, or works on a
contingent fee basis. Ask the lawyer to state
the amount of the flat fee or hourly rate or,
where applicable, the specific terms of the con-
tingent fee contract. Further, ask the lawyer to
estimate how much time your particular legal
issue is likely to require. (Sometimes it is
impossible for a lawyer to make such estimates.
However, a lawyer should be able to outline the
steps that he or she intends to take.) Finally,
ask your lawyer about how fees and expenses
are to be paid. Many lawyers accept credit
cards or will make arrangements for deferred
or installment payments.

Ask your lawyer any questions you may
have about the agreement, the services provid-
ed, or the fee arrangement. The agreement
(contract) should clearly state the lawyer’s obli-
gations and your obligations. The lawyer’s
invoice should itemize each service performed
on your behalf and the time it took to complete
it. Remember that much of what lawyers do for
their clients is done when the clients are not
present. For instance, the proper preparation of
a four-page contract may take many hours of
careful deliberation, writing and rewriting.
Similarly, advice that takes only minutes to
give may have required days of concentrated

197



research and analysis by the lawyer. If you are
not sure a charge is justified, talk with your
lawyer. From both a business and a profession-
al point of view, it is to your lawyer’s advan-
tage for you to be content that the fee (the
amount of the invoice) is fair and that the serv-
ices provided were satisfactory.

Bar Associations and
Related Organizations

The bar association movement began in the
1870s as a concentrated effort by lawyers to
improve the image and standing of the legal
profession. Today, more than 25,000 Ohio
lawyers are members of the Ohio State Bar
Association, which is one of the largest volun-
tary bar associations in the United States.

Historical Perspective

Before the Revolutionary War, most lawyers
were well educated, competent and esteemed
by the public. With the Revolution, the bar in
the United States began a long period of profes-
sional decline, and by the end of the Civil War
the system of professional legal education had
broken down and standards for admission to
practice were nearly non-existent.

By the 1870s, the situation had become crit-
ical. The honest and competent members of the
profession realized that there were many
unscrupulous and incompetent practitioners,
and that little was being done to control or dis-
cipline these individuals. It was clear that some
standards of competence and honesty had to be
established for the profession. These concerns
spurred the formation of voluntary bar associa-
tions across the United States.

Leading the way was The Association of the
Bar of the City of New York. It was formed in
1870, primarily to rid the city of the notorious
Tweed ring, many of whose key members were
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lawyers (including William Marcy “Boss” Tweed
himself). The New York City Bar’s long-term
purpose was to reverse the process of profes-
sional erosion by upgrading standards for legal
education, admission, and conduct, and by provid-
ing an effective system for disciplining lawyers.

New York City was not unique in its prob-
lems with the bench, the bar and political cor-
ruption; these problems existed everywhere in
the 1870s. The example provided by the New
York City bar in attacking these problems moti-
vated responsible lawyers in other states to
organize to accomplish the same purposes.

Local, and then state bar associations sprang
into existence across the country. Ohio helped
lead this charge with the formation of the
Cincinnati Bar Association in 1872 and the
Cuyahoga County Bar Association in 1873.
The American Bar Association was formed in
1878, partly to encourage the organization of
state bar associations. Twenty-five state bar
associations were formed from 1878 to 1888.
Again, Ohio remained on the cutting edge with
the formation of the Ohio State Bar Association
in 1880.

Despite the movement’s success, professional
progress was neither quick nor easy. Nevertheless,
despite setbacks, the bar associations never lost
sight of their mission. Today, the legal profes-
sion holds its members to exceptionally high
standards of legal education, professional com-
petence, conduct and discipline. Moreover, the
organized bar scrupulously maintains those
high standards and is constantly seeking to
improve them.

The Ohio State Bar Association and

Affiliated Organizations

Bar associations are not maintained for
lawyers alone, but also for the benefit of the
public. For its members, the Ohio State Bar
Association has committees and sections
concerned with improving justice and the



administration of justice in all areas of the law.
For example, committees and sections regularly
review the developments in their areas of the
law and recommend specific actions to improve
the law and the understanding of the law. The
Ohio State Bar Association also conducts its
own regional and statewide meetings. While
these meetings concern some association busi-
ness, much of the time at the meetings is spent
on presentations designed to keep lawyers
informed about developments in the law.

The Ohio State Bar Association’s Continuing
Legal Education Institute is one of the leading
providers of approved continuing legal education
(CLE) programs in the state, and continues to
offer a wide variety of CLE programs in a vari-
ety of formats, including live and online semi-
nars, video replays, and live satellite broad-
casts. Programs cover a broad range of topics in
almost every area of legal practice.

The Association also sponsors or directly
administers a number of important programs
that benefit the public either directly or
indirectly. These programs currently include,
for example: evaluation of judicial candidates
for the Supreme Court of Ohio; an active leg-
islative program designed to improve justice
and its administration; and public information
services through a pamphlet series, a weekly
legal information column, a statewide essay
contest for high school students, a “legal
minute” television segment, public service
videos and tapes, publications such as this book
and legal resources for journalists and small busi-
ness owners, and a Web site that contains a wide
variety of materials for members of the general
public.

The organizations affiliated with the
Association also provide services to the public
and the profession. A partner in this publica-
tion is the Ohio State Bar Foundation, an
independent, 501(c)3 corporation whose mem-
bership of attorneys and judges is dedicated to
the mission of promoting public understanding

of the law and improvements in the justice system

throughout Ohio.

In all of its initiatives, the Foundation
strives to be a catalyst, convener, and collabora-
tor for change that furthers its mission for the
benefit of Ohioans. Founded in 1951, the
Foundation has fulfilled its charitable and edu-
cational roles in a variety of ways:

e awarding more than $1 million in grants
since 1991 to nonprofit organizations and
government agencies for projects that further
the Foundation’s mission;

e recognizing outstanding attorneys and
organizations across Ohio for their service to
their communities and to the legal profession;

e publications guiding small claims and search
and seizures;

e direct programs impacting jury service, court
news coverage, online access to hundreds of
informational resources, and helping children
learn about the courts; and

e ongoing efforts to bring courts and communities
together to improve the access and experience
of the public with their local courts and to address
the role of courts as community institutions.

The Foundation’s specific involvement has included:

e sponsoring the initial development of
computerized legal research with the Ohio
State Bar Association and the former
Continuing Legal Education Institute;

e publishing the initial work on Ohio probate
forms and sponsoring work on the improve-
ment of Ohio probate law and practice,
including a book on probate forms, rules and
legislation;

e assembling the Ohio Legal Information
Source (OLIS), an online directory of publica-
tions and programs that promote public
understanding of the law, available through
www.osbf.net;

e publishing work on professional responsibility
and ethics;

e sponsoring a series of articles on lawyer
professionalismy;
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e providing material on dispute resolution to
all members of the Ohio State Bar Association;

e publishing multiple editions of a pamphlet on
small claims courts;

¢ publishing multiple editions of a textbook on
search and seizure law;

e providing initial funding for Fine Print, a quarterly
newsletter about small business legal matters;

e providing grants for a publication on the
rights and responsibilities of young adults and
law-related education;

¢ helping to fund initiatives that improve the
experience of court users in special needs
populations, such as the deaf and hard of
hearing community, child abuse victims, and
the mentally ill; and

e providing the legal research, editorial work, and
funding for various editions of The Law & You.

Other organizations affiliated with the Ohio

State Bar Association are listed below.

e The Ohio Bar Liability Insurance
Company is an independent, for-profit corpora-
tion affiliated with the Ohio State Bar
Association. Established by members of the Ohio
State Bar Association, it ensures that lawyers
have access to professional liability insurance at
reasonable rates.

¢ The Ohio State Bar Association
Insurance Agency is an independent, for-profit
corporation affiliated with the Ohio State Bar
Association. It offers all types of group and indi-
vidual insurance coverage to Association members.

e The Ohio State Legal Services
Association is an independent, non-profit corpo-
ration affiliated with the Ohio State Bar
Association. It was established by the Ohio State
Bar Association to provide legal services to peo-
ple who could not afford such services. Currently
the Ohio State Legal Services Association offers
two basic services. First, it provides free legal rep-
resentation to indigent persons in civil matters in
29 counties in southeastern and central Ohio.
Those services are delivered through nine offices
spread throughout the region. Second, it provides
assistance to the other legal services programs in
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Ohio through a state support center located in
Columbus. For more information, visit the
OSLSA Web site at http://www.oslsa.org.

¢ The Ohio Center for Law-Related
Education is an independent, non-profit organi-
zation affiliated with the Ohio State Bar
Association. It was established by the Ohio State
Bar Association, the Attorney General of the
State of Ohio and the American Civil Liberties
Union of Ohio Foundation to develop an active
law-related education program through the part-
nership of educators, the legal community, gov-
ernment officials and civic leaders. Among other
activities, the Ohio Center for Law-Related
Education (OCLRE) conducts the statewide Ohio
Mock Trial Program, We the People... The
Citizen and the Constitution, We the
People...Project Citizen, Youth for Justice, the
Ohio Government in Action program, Law and
Citizenship Summer Camp and Academies pro-
gram, and an annual Law and Citizenship
Conference. The Center also offers to OCLRE
members free use of its lending library. OCLRE is
now jointly sponsored by the Ohio State Bar
Association, the Attorney General of the State of
Ohio, the American Civil Liberties Union of Ohio
Foundation and the Supreme Court of Ohio.

¢ The Ohio Lawyer’s Assistance Program, Inc.
is an independent, non-profit organization affili-
ated with and established by the Ohio State Bar
Association. It is a voluntary program available
to help lawyers who suffer from alcohol and
chemical dependency by referring them to treat-
ment and providing continuting support. The
person seeking assistance does so confidentially
and anonymously.

¢ Other Bar Associations

In addition to the Ohio State Bar Association,

local bar associations are active in each of Ohio’s

88 counties. Some of the metropolitan bar associa-

tions in Ohio are among the largest in the nation.

The American Bar Association operates at

the national level in many of the same areas of

activity as the Ohio State Bar Association and

local associations.




Chapter Summary

e Lawyers are officers of the courts and their services are vital to the effective operation of the legal
system. They work under solemn duties of trust and responsibility to their clients.

e A lawyer, also known as an attorney-at-law or attorney or counselor, is someone licensed to manage the
legal affairs of another person, to give legal advice and to plead causes in court.

e Before being admitted to the practice of law in Ohio, an individual must, among other things, success-
fully complete approximately seven years of higher education.

e A lawyer’s education does not end with the receipt of a law degree; it’s a life-long proposition.

® An undergraduate degree, admission to law school and a law degree are only some of the necessary
steps an individual must take to become a licensed lawyer in Ohio. A prospective lawyer also must
undergo a background investigation, successful completion of a comprehensive examination on the law,
and must take an oath of office.

e All attorneys are bound by a strict code of ethics. In Ohio, the code of ethics is called the Code of
Professional Responsibility. Judges are also bound by another set of rules called the Code of Judicial
Conduct. A disciplinary process ensures that practicing attorneys and judges abide by these codes.

e An attorney is needed, usually without question, when an individual is arrested and charged with a
serious crime, or when someone is named as a defendant in a lawsuit. At other times, the need for legal
assistance is often just as important but less obvious. The best time to consult a lawyer is before an
actual problem occurs.

e Lawyers’ livelihood depends on the compensation received for the time, learning, experience, and skill
used on their clients’ behalf. The rate charged depends primarily on the lawyer’s expenses, the nature of the
problem involved, the demands on the lawyer’s time, and the lawyer’s relative standing, experience and ability.

e The most common type of fee arrangement is a time charge, where an hourly rate is multiplied by the
hours spent on particular legal matter. Flat fees and contingent fees are also commonly used.

e Lawyers sometimes offer “pro bono” legal services, that is, volunteer their time and expertise to
individuals or organizations who could not otherwise afford a lawyer and who would otherwise be
denied equal access to the law.

e The bar association movement began in the 1870s as a concentrated effort by lawyers to improve the
image and standing of the legal profession. Today, more than 25,000 Ohio lawyers and nearly 4,000 law
students and legal assistants are members of the Ohio State Bar Association, one of the largest voluntary
bar associations in the United States.

e Local bar associations are active in each of Ohio’s 88 counties.
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Web Links:

OSBA’s “Law You Can Use” articles:

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=55
“Attorney Ethics Judged by State’s Supreme Court”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=20 “How Do I Choose Representation
in My Personal Injury Case?”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=132 “How to Get the Most from an
Attorney/Client Relationship”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=74 “Lawyers Keep Clients’ Confidences”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=77 “Legal Aid Societies Help Poor Clients”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=91 “Ohio Code of Professional
Responsibility Governs Attorneys’ Actions”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=203 “Ohio Supreme Court Regulates
Lawyer Solicitation”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=139 “Paralegals Aid Attorneys and Clients”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=202 “What Happens When a
Lawyer’s Practice Closes?”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=166 “What You Should Know
About Attorney Fees”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=169 “What You Should Know
about the Value of ‘Free’ Legal Information”

http://www.ohiobar.org/conres/lawyoucanuse/
article.asp?ID=192 “Why Hire a Lawyer?”

OSBA’s “LawFacts” pamphlets:

http://www.ohiobar.org/conres/pamphlets/

article.asp?ID=2 “Attorneys”

http://www.ohiobar.org/conres/pamphlets/
article.asp?ID=30 “Certified Attorney Specialists”

http://www.ohiobar.org/conres/pamphlets/
article.asp?ID=9 “Lawyer Ethics and Discipline”

From the OSBA:

Ohio’s local bar
associations

http://www.ohiobar.org/contact/localbars/
http://www.ohiobar.org/conres/findlawyer/referral.asp
OSBA’s Lawyer Referral Services

http://www.ohiobar.org/memdir/
Directory of OSBA members

http://www.ohiobar.org/links/index.asp?expand= Law + Schools
% 2FUniversities#Law + Schools % 2Funiversities

OSBA’s links to law schools/universities
From State of Ohio Web site:

http://www.sconet.state.oh.us/Rules/govbar/  Ohio Rules of
Court—Rules for the Government of the Bar of Ohio

From Hieros Gamos’s Web site:

http://www.hg.org/practic.html Practice of law page

From Cornell Law School Legal Information Institute (topic dis-
cernible from Web address):

http://www.law.cornell.edu/topics/bar_admissions.html
http://www.law.cornell.edu/topics/legal_education.html
http://www.law.cornell.edu/topics/professional_responsibility.html
From the American Bar Association:
http://www.abalawinfo.org/ Legal information

Law Lists:

http://www.martindale.com/xp/Martindale/home.xml
Martindale-Hubbell Web site

http://directory.findlaw.com/
FindLaw’s Find-a-Lawyer page
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